Cct ober 30, 1998

L- 98- 23
TO Peter A Larson
Chi ef Financial Oficer
FROM Steven A Bart hol ow
Deputy GCeneral Counse
SUBJECT: Hanpt on Roads Shi pper’s Associ ation -

I nt ernati onal Longshoreman Associ ation Fringe
(HRSA-1 LA) Benefit Fund

This is in response to your nenorandum requesting ny opinion as
to whether certain paynents nmade to enpl oyees of Lanpbert’s Poi nt
Docks, Incorporated, nust be considered conpensation to the

enpl oyees under the Railroad Retirenent and Railroad Unenpl oynent
| nsurance Acts. For the reasons set forth below, it is ny

opi nion that these paynents are not conpensation under the Acts.

The evi dence was collected as a result of an audit of Lanpbert’s
Poi nt Docks (LPD) by the Board’s Audit and Conpliance Secti on.
LPD is a wholly owned subsidiary of Norfol k Southern Railroad.
LPD operates pier facilities used for the | oading or unloadi ng of
ships onto trucks and railcars in Norfolk, Virginia. LPD has
been determ ned to be a covered enpl oyer under the Railroad
Retirement and Railroad Unenpl oynment |nsurance Acts effective
January 1, 1973. See Legal Opinion L-78-356. Hanpton Roads
Shi pper’s Association is an associ ation of steanship owners,
stevedores, term nal operators, steanship agents, and service
organi zati ons operating out of Norfol k. The Shipper’s
Associ ati on has never been determ ned to be a covered enpl oyer.
The International Longshoreman’s Association (ILA) is a national
| abor uni on which represents dockyard workers. Finally, HRSA-ILA
is an i ndependent entity governed by a fourteen nmenber board
conprised of seven representatives fromthe Shipper’s Associ ation
and seven representatives fromthe I LA HRSA-ILA adm nisters
enpl oyee benefits for |ILA nenbers fromfunds collected fromthe
Shi pper’s Associ ati on, as provided under the Hanpton Roads
col | ective bargai ni ng agreenent.

HRSA- | LA adm ni sters a Fringe Fund, from which paynents are
all ocated to two purposes. |LA nenbers who work for a Shipper’s
Associ ati on enployer for a specified m ni mum nunber of hours



Peter A. Larson

within a year are eligible for vacation and holiday pay from
HRSA-| LA, rather than fromthe enployer. The ILA nmenber clains
vacation and holiday pay during a particular year, and receives a
| unp sum paynent for vacation each Decenber, and for holidays
each June. These paynents are funded by contributions from al
Shi pper’s Associ ati on nenbers based upon the hours | LA nenbers
have worked for each of them |ILA nenbers nay also be eligible
to periodically receive Container Royalty paynents from HRSA-I LA
These paynents are funded by assessnents agai nst each Shi pper’s
Associ ati on nmenber based upon tonnage of containers shipped, and
were established to conpensate eligible enployees for work | ost
due to use of container freight shipnent.

Initially, the vacation/holiday paynents and the contai ner
royalty paynments were adm ni stered from separate funds. By the
time of the 1998 audit, assessnents agai nst enployers for both
paynments were credited to one account, the Fringe Fund, from

whi ch both types of paynents were nmade. HRSA-ILA reports al
paynments under both prograns as wages subject to the Federa

| ncone Contributions Act, and does not maintain records

i ndi cating at which Shi pper’s Associ ation enpl oyer the |ILA nmenber
gai ned the hours necessary to qualify for the paynent.

Section 1(h)(1) of the Railroad Retirenent Act generally defines
conpensation as any form of noney renuneration paid to an

enpl oyee for services rendered. Section 1(i)(1) of the Railroad
Unenpl oynent | nsurance Act contains a substantially identical
definition. Wile it is generally contenplated that conpensation
be paid by the railroad enployer, prior opinions of this office
have stated that paynent made froma trust fund established by
the enpl oyer on behalf its enployees may al so be conpensation
under the Acts. See Legal Opinion L-90-116.

In this case, however, the trust fund in question was neither
establ i shed by an enpl oyer under the Acts, nor is it acting as a
agent for such an enployer. Unlike the “productivity savings”
paynents in L-90-116, both types of paynents fromthe Fringe Fund
are made fromco-mngled contributions fromboth railroad and
non-rail road enployers, with the non-railroad enpl oyers being
predom nate. Paynents are made by the third party (HRSA-ILA) to a
uni verse of individuals which includes both enpl oyees covered
under the Acts and individuals working for non-covered enpl oyers.

Finally, the contributing enployers are unrelated to each ot her,
except as nenbers of the Shipper’s Associ ati on.
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In view of these distinguishing features, the paynents from HRSA-
| LA differ fromprior instances where the third party trustee
distributed funds contributed by a railroad enployer for the
benefit of its enployees. See Legal Opinion L-82-176 and
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L-87-66. Accordingly, in nmy opinion, the Fringe Fund paynents to
Lanmpbert Poi nt Docks enpl oyees are not creditable as conpensation
under the Railroad Retirenent and Rail road Unenpl oynent | nsurance
Act s.



